
STATE OF ,NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t lon

o f
C. WAILACE SIVIITH and
KATHERINE J. SMITH

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art lc le (*)  22 of the
Tax Law,for the Year(s) ge*ge{gd1(d

'1 oA.Q t 'i o^o

State of New York
County  o f  A lho- - ,

Bruce Batchelor , being duLy sworn, depoees and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 8th day of December , L976 , she served the wlthln

Notice of Decision by (cert i f ied) malL upon Sidney

ponnez.- Esn (representat ive of)  the pet i t ioner ln the withln proceedtng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as foLlows: Sidney pepper,  Esq..
225 BroadwaY
New York, New York 10007

and by deposlt lng same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withtn the State of New York.

That deponent further says that the said addreasee is the (representatlve

of the) pet i t ioner herein and that,  the address set,  forth on said wrappea ls the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me thls

8th day of December ,  L976.

rA-3 (2/76)

fr,t"* effijakl



STATE OF.NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f
C. WAI"LACE SVIITII and
KATHERINE J. Sn/iITH

For a Redeterminat ion of a Def ic iency or
a Revision of a DetermlnatLon or a Refund
of Personal fncome
Taxes under Art ic l-e(q) 22 of the
Tax Law,for the vear(-s) qfxfff&*&i

l-968 and a969 -

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

she ls an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 8th day of December ,  L976, she served the wlthln

Notice of Decision by (certifled) mail. upon C. Wallace Smith & Katherine

J. Smith (fcltxgC**k*k*tgxqD the petitioner ln the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as follows: I\Ir. and ]rlrs. c. wallace Sraith
11 Pine Terrace Wesl
Short Hi1ls, New Jersey OZOT9

and by deposlt ing same encLosed in a postpald properl .y addreeeed wrapper ln a

(post of f ice or off ic lal  deposltory) under the exctueive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that rhe said addreasee ls the (ffffffgf*flf*lnx

ofxthe) petitloner herein and that the address set forth on said lrrapper ls the

last known address of the (fef*e*ep*fl*jtJ{fxgfxthf) perlrloner.

Sworn

6tn

to

d a y

before me thls

of December ' L9z6'

rA-3 (2/76)



STATE OF NEW YORK

lF. rnil l&r. 0. hllr.o hltb
ll Pts ?rrrrnr Strrt
Sbort lll,Llrr St itmlry 00IY7T

Slrr l'F. rad l$rt. fiil,thl

Please take notice of the UfiCISISI
of the State Tax Commission enclosed herewith.

?lease take further notice that Pursuant to
Sectionfis) 6eO of the Tax Law, any
proceeding in court to revie$t an adverse deci-
sion must be cornmenced within 4 mthf
from the date of this not ice.

Inquir ies concerning the computat ion of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed
will be referred to the proper pa

rlx

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

Docentrar S. 1975

A D O R E S S  Y O U R  R E P L Y  T O

rEL EPHoNE: ts r a ll5llrjlffi-

STATE TAX COMMISSION

r

Enc .

c c :

ilrrnm omrca
Pet i t ioner '  s  Representat ive :

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetiLion

o r

C. WALLACE SMITH and
KATHERINE J. SMITH

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
Yea rs  f 968  and  L969 .

DECIS ION

Pet i t ioners,  C.  Wal lace Smith and Cather ine J .  Smi th,

res id ing  a t  1 l  P ine  Te r race  Wes t ,  Sho r t  H i l l s ,  New Je rsey ,

07078 have f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for a refund of personal income taxes under Art icle 22 of

the  Tax  Law fo r  t he  yea rs  1968  and  1969 .  (F i l e  No .  000 f232 )  .

A formal  hear ing was held before Ju l ius E.  Braun,  Esq. ,  Hear ing

Of f i ce r  on  Feb rua ry  25 ,  1976 ,  a t  9 :20  A .M .  and  N ige l  Wr i gh t ,  EsQ. ,

Hea r i ng  O f f i ce r ,  o r  June  14 ,  L976 ,  a t  l : 30  P .M .  a t  t he  o f f i ces

of  the State Tax Conrn iss ion,  T\ r ro Wor ld Trade Center ,  New York,

New York.  Pet i t ioners appeared by Sidney Pepper ,  EsQ. The

Income Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon  S ies ,

Esq .  o f  counse l ) .

ISSUE

trn lhether  pet i t ioners,

proper ly  a l located the i r

C. I,r lal lace Smith and

income for the vears

Kather ine J.  Smith,

1968  and  L969 .
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FINDINGS OF FACT

1.  Pe t i t i one rs ,  C .  Wa l l ace  Smi th  and  Ka the r ine  J .  Smi th ,

f i led New York State income tax nonresident returns for the

years 1968 and 1969.  They c la imed a percentage of  the i r  income

was earned in New York State based upon the total number of days

worked within New York State. However, they fai led to show the

allocation of their salary income.

2.  On May 2L,  L973,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioners,  C.  Wal lace Smith and

Kather ine J .  smi th,  imposing New York s tate personal  income tax

for the years 1968 and 1969 upon al l  their income on the grounds

that  they fa i led to  establ ish the basis  of  a l locat ion of  wages

earned within and without New York state. Accordingly, the Income

Tax Bureau issued a Not ice of  Def ic iency on May 2L,  L973,  in  the

amoun t  o f  i 7 , 73g .54  p l us  i n t e res t  o f  $1 ,671 .78  f o r  a  t o ta l  sum o f

$9,411.32.

3 .  I n  L968  and  L969 ,  pe t i t i one r ,  C .  Wa l l ace  Smi th ,  was

assoc ia tedw i th  Smi th ,  Ba rney  &  Co .  o f  20  B road  S t ree t ,  New York ,

New York,  3s a reg is tered representat ive of fer ing to  h is  c l ients ,

various security investments on a cormnission basis. His cl ients

were located in  New York,  New Jersey,  Connect icut  and Vi rg in ia '

I{e would make personal cal ls on the individuals and corporations

wherever thev were located.
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4 .  Pe t i t i one r ,  C .  Wa l l ace  Smi th ,  had  a  desk  i n  t he  sa les

department of the Smith, Barney & Co. in New York City and a

company te lephone.  His  bus iness card s tated h is  name,  the company

name and i ts  New York Ci ty  address.  He conducted some business

f rom th is  locat ion.

5 .  Pe t i t i one r ,  C .  Wa l l ace  Smi th ' s  d ia r i es  fo r  t he  yea rs

1968 and Lg6g l is ted by date var ious proper  names and/or  some

act iv i ty ;  whether  soc ia l ,  bus iness or  p leasure fo l lowed by a c i ty

des igna t i on .  H is  ana lyses  o f  sa les  fo r  t he  yea rs  1968  and  L969 ,

on IBM sheets,  l is ted t ransact ions of  sa les made wi th  var ious

customers,  the i r  address,  the category of  the s tock,  vo lume,  income,

brokerage and their value.

CONCLUSIONS OF LAI'I

A.  That  pet i t ioners,  C.  Wal lace Smith and Kather ine J .  Smi th,

fai led to submit documentary or other suff icient evidence to sub-

stant ia te the i r  c la im of  income,  wi th in  and wi thout  the State of

New York at t r ibutable to  the business of  secur i t ies sa lesman.

Speci f ica l ly ,  they fa i led to  show where the sa les act iv i t ies were

carr ied on,  which may then be appor t ioned and a l located,  accord ing

to the meaning and intent of Section 632(c) of the Tax Law and

20  NYCRR 131 .13  and  131 .15 .

B .  Tha t  s ince  pe t i t i one rs ,  C .  Wa l l ace  Smi th  and  Ka the r ine  J .

Smi th,  have fa i led to  submit  proof  o f  income for  the years 1968

and L969 from sources within and without New York State, al l  of
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said income is  considered to  be der ived so le ly  f rom New York

sources accord ing to  the meaning and in tent  o f  Sect ion 632(b)

o f  t he  Tax  Law and  20  NYCRR 131 .13  and  l 3 l . 2 l .

C.  That  the pet i t ion of  C.  Wal lace Smith and Kather ine J .

Smi th is  denied and the Not ice of  Def ic iency issued May 2L,  L973,

i s  sus ta ined .

DATED: Albany, New York
December B, 1-976

STATE TAX COMMISSION

h^"m- ic,-."-.*--
COMMISSIONER


